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The Secret Weapon – Corporations
Corporate Form (DGCL)
§100.
Articles:  Incorporation usually effective upon filing of articles of incorporation with Secretary of State.
§109.
Bylaws; SH has inherent right to amend bylaws (regardless of whether directors given power); may include any provision not inconsistent with law or certificate of incorporation.  Do not have to be filed with state.
§141(a)
Directors manage corporation; Number of directors fixed in bylaws (uop)

§142.
Vacancies filled as provided in bylaws, if not provided, by board

§242.
Amendment to articles may be initiated only by directors; majority SH vote by each class

§211.
Annual Meeting of SH’s required

§211(d)
Special Meeting - does not give shareholders any statutory right to call a meeting.  But by-laws may allow one or more shareholders to do so
§212.
Voting Rights of SH; default 1-for-1 

§214.
Cumulative Voting; SX / (D+1) +1

§228.
Consent of Stockholders or Members in Lieu of Meeting; does not count as annul meeting

§141(d).
Staggered Board; must be provided for in articles of incorporation, bylaws, or amendment of bylaws adopted by the shareholders.  (Directors not able to amend bylaws to make such changes to avoid entrenchment.)   

§141(k).
Removal of Directors – with or without cause except for Staggered Board (w/cause); cumulative voting if number against or abstaining enough to elect, then director stays

Piercing the Corporate Veil

When Piercing, Consider:  

F – Formalities (corporate)

D – Deception

U – Undercapitalization

A – Active Participation

C – Comingling of assets

V – Voluntary vs. Involuntary Creditor

K – Klose Corporation

E – Enterprise Liability 

Business Judgment Rule
The BJR is the rebuttable presumption that directors act in good faith on an informed basis in the best interest of the company.  The BJR shields directors from personal liability and insulates board decisions from judicial review, thereby encouraging corporate risk taking, avoiding judicial meddling, an encouraging directors to serve. The BJR may be defeated by showing a breach of loyalty (fraud, illegality, conflict of interest), a breach of procedural due care (failure to reasonably investigate or monitor); or a breach of substantive due care (egregious corporate waste). A director’s decision unprotected by the BJR may be cleansed by a majority vote of disinterested directors; by unanimous shareholder ratification, or by proving that the transaction was reasonable.
Corporate Opportunity

ALI Approach §5.05
1. Corporate Opportunity = director or senior executive learns in corporate capacity or w/corporate information; or senior executive knows is closely related to business

2. After full DISCLOSE – (A) Entire Fairness (B) disinterested director [at least 2] approval, not waste (C) disinterested shareholder approval, not waste 

Cellular Information v. Broz
May not take corporate opportunity if: 

1. Company financially capable of exploiting 

2. Opportunity in line of business

3. Company has interest or expectancy in opportunity 
4. Wrongfully employed resources of company 

Conflict of Interest

§144 – no conflicting interest transaction shall be void by reason of contract if:

1. Disclosure + Approval by disinterested directors (at least two) => not waste, BJR

2. Disclosure + Approval by disinterested shareholders (majority) => not waste, BJR

3. Entire Fairness = Fair Price & Fair Dealing 

4. If Controlling Shareholder: P must demonstrate self-dealing (i.e. parent must receive something from subsidiary to the exclusion of, and detriment to, minority shareholders or the subsidiary

Derivative Litigation

Demand Required - Demand Futile 

1. P must allege “particularized facts” that (1) directors lacked independence, self-dealing; or (2) grossly uninformed decision-making.  Aronson v. Lewis
2. If SLC + demand futile, then BoP on D to show (1) SLC acted independently w/good faith and factual basis (i.e. independent research w/ independent lawyers and investment bankers); (2) court applies own business judgment

3. Any recovery runs to the corporation

4. Plaintiff’s Attorney gets % recovery, settlement fees, or hourly payment

Close Corporations

§342 Delaware Statutory Close Corporation, no more than 30 SH’s, indicated conspicuously on face of articles

§350  Agreements restricting discretion of directors (majority) 

§351  Management by stockholders, may be indicated in articles, amended by all; deleted by majority

§354  Operating Corporation as Partnership

Zion v. Kurtzman (NY): close corporation by estoppel - Rejected by Del. in Nixon v. Blackwell
Threat of Dissolution – minority shareholders may (1) petition for involuntary dissolution (2) direct or derivative action for breach of fiduciary duty (3) direct action for dividend payments (subject to BJR) 

· Rodd Electrotype: same fiduciary duty as partner, utmost good faith and loyalty

· Wilkes: (1) legitimate business purpose for action? (2) alternative course of action?
· Nixon: need not always be treated equally, but fairly 

Rule 10b-5

1. Elements: (1) purchase or sale of security (2) material (3) misrepresentation (4) reliance (5) scienter (6) loss causation

2. Materiality: there is a substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable investor to have significantly altered the total mix of information made available, when making a decision

3. Scienter: necessary for injunctive action, open whether necessary for damages or recklessness enough

4. Reliance: Omission – presumed when duty to disclose; Misrepresentation – Fraud on the Market, rebuttable by showing (i) market makers privy (ii) news entered market (iii) investor would have acted regardless

5. Recovery: Out-of-Pocket (overvalues social cost of fraud and amounts to mere transfer of wealth b/c benefit and loss cancel) 

6. Speculative information: balance the probability that the event will occur and anticipated magnitude of the event. Basic 

7. Simply because you know material information does not mean duty to disclose, if silence or “no comment,” then no problem 

8. Duty to update optimistic predictions; Duty to disclose specific alternatives; Duty to correct inaccurate statements; Not responsible for unnamed statements in newspapers 

9. Safe-Harbor: forward looking statements protected w/ meaningful cautionary statements identifying important factors
Rule 10b5-2 Misappropriation(Untested in the Supreme Court – SEC Response to Chestman)

US v. Chestman (2d Cir. 1991):  A mere familial relationship between the source of information and the tipper was not enough to impose a fiduciary duty in the tipper.  In 2000, the SEC passed Rule 10b5-2 sets forth a non-exclusive list of 3 situations in which a person has a duty of trust or confidence for purposes of the “misappropriation theory”:

1. Whenever someone agrees to keep information in confidence;

2. A duty exists between 2 people who have a pattern or practice of sharing confidences such that you know confidence is expected;

3. Receipt of material non-public information from a spouse, parent, child, or sibling;

Misappropriation In Tender Offers §14e3

Corrected Chiarella loophole.  Anyone getting material information that they know or should know is material inside info acquired directly or indirectly from:

· Offering person

· Issuer of Securities

· Any actual or constructive insider or 
Insider Trading Checklist
Basic Duty to “abstain” or “disclose” (Cady Roberts)
1. Rule 10b-5: “Traditional”theory

a. Statutory insider [Exchange Act §16(a) –Directors, Officers, 10% SH]

b. Temporary insider [Dirks, FN 14] 
c. Derivative liability (tipping). (tipper must have breached duty and expecting some kind of benefit)
2. Rule 10b-5: Misappropriation theory [O’Hagan]
a. Duty of confidentiality to the source of the information.  (usually involves some confidentiality agreement)
b. Rule 10b5-2

3. Rule 14e-3: Special rule for tender offers (Response to Chiarella)
4. Mail and wire fraud
5. Remember, all this is federal.  Always allege Duty of Loyalty breach under common (state) law as your backup or if question says not to use federal law.

Recovery – (1) SEC injunctions and disgorgement, (2) contemporaneous trader recovery, (3) recovery for defrauded owners of confidential information, (4) civil penalties (3X), (5) criminal sanctions (up to $1 million)
Proxy Regulation
§14(a)   Securities of any publicly traded corporation; or w/500 SH’s and more than $10 million assets

14a-1(1).  Broad definition; any request for proxy; execute or revoke proxy; or other communication to security holders under circumstances reasonably calculated to result in the procurement, withholding or revocation of a proxy

14a-2.    Exemptions; communication through newspaper advertisement; or communication b/w 10 or fewer SH’s

14a-3.    Prohibits proxy solicitation w/o annual report 

14a-4.    Regulates form of proxy (i.e. readability, fonts sizes) 

14a-5.    Regulates form of proxy card     

14a-7.    Proxy solicitation assistance when management sending proxies; provide SH list or “common carrier”
14a-8.    Regulates shareholder proposals – may make 1 (one) proposal, not to exceed 500 words; must own 1% or $2,000 of stock:

Reasons to reject a proper s/h proposal under §14a8

1. Proposals inconsistent with centralized management – Interference with traditional structure of corporate governance.
a. Not a proper subject under state law
b. Not significantly relevant to Company’s business 5% 
c. Deals with day-to-day operations of the company
d. Proposals relating to the specific amt of dividends
2. Proposals that interfere with management’s proxy solicitation
a. Election – Proposals relating to the election of directors/officers
b. Direct conflict – Proposals that “directly conflict” with management proposals
c. Duplicative - Proposals that duplicate another shareholder proposal that will be included
d. Recidivist – Proposals that are recidivist and failed in the past
e. Violative – violates any proxy rule under 14a-9
3. Proposals that are illegal, deceptive, or confused
a. Violation of law
b. Personal grievance
c. Out of power – Proposals dealing with matters beyond corporation’s power to effectuate
d. Mootness – If co. is already doing what shareholders want.
14a-9.   Prohibits Proxy Fraud; (1) misrepresentation or omission (2) of a material fact (3) with

  scienter (4) on which plaintiff relies (5) damages

· Materiality: there must be a substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable investor as having significantly altered the “total mix” of information available

· Scienter: intentional Ernst & Ernst v. Hochfelder; or reckless

More Free Outlines:  http://c.finamore.home.comcast.net or http://finamore.net

